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ABSTRACT

This dissertation tackles the personal judicial authority of the judge and its
application in Islamic Sharia courts, a topic which has often been visited by Muslim
Jurisprudents “Fagihs” both in the past and in the present times — though under
different names such as “the independent judgment of the judge”, the discernment of
the judge, “the assessment of the judge”, the viewpoint of the judge”, etc. The
dissertation defines the concept of the personal judicial authority and studies its nature,
boundaries, legitimacy, controlling factors, rationale and fields.

The dissertation also examines the aspects of this authority according to the
type of judicial work and illustrates all cases where the judge enjoys personal judicial
authority. It substantiates every case by invoking the viewpoint(s) of jurisprudents from
different authentic schools of thought It also attempts to examine these viewpoints and
pieces of evidence, and identifies the most velevent and accurate point of view, and
therefore, shows whether or not the judge enjoys personal judicia authority in that
case.

The dissertation is made up of two parts. The first part casts light on the judge’s
authority whether it relates to that authority directly or indirectly.

The second part deals with the application aspect of the judge’s personal
judicial authority in contemporary judicial system through judicial laws such as the
origins “usual” of Shariatrials, personal statute, etc.

At the end of the dissertation, | conclude that the judge used to enjoy broader
personal authority in the centuries when jurisprudence laws were not yet written, and
that this authority began to the restricted more and more when these laws were written.
In the past, the judge’s authority was not questioned as is the case nowadays. It is
appropriate to conclude that this personal judicia authority of the judge is
indispensable and not primarily in the interest of the judge; rather, it isin the interest of

truth and justice.



